
Public Agency Value Considerations 
for Properties that Have No “Market”

CA Evidence Code § 823
Across-the-Fence (ATF) Method

Conditions of Bilateral Monopoly – Case Studies



Definitions – Ev. Code § 823 & ATF Method

• CA Evidence Code § 823: 
 “….. the value of property for which there is no relevant, 

comparable market may be determined by any method of 
valuation that is just and equitable.”

• Across-the-Fence Method:
• “A land valuation method used in the appraisal of corridors.  The across-the fence 

method is used to develop a value opinion based on comparison to abutting land” 
[Appraisal Institute’s Dictionary of Real Estate Appraisal, 7th Edition]

• “Corridor land is worth (at least) as much as the land through which it passes.” 
[informal definition]



ATF Method / Corridor Valuation Book



Bilateral Monopoly – 
Simple Real Estate Example (Kind of)



Definitions – Bilateral Monopoly

• The Dictionary of Real Estate Appraisal, 7th Edition:
• A market in which a single seller (a monopoly) is confronted with a single 

buyer (a monopsony). Under these circumstances, the theoretical 
determination of output and price will be uncertain and will be affected by 
the interdependence of the two parties.

• Investopedia:
• A bilateral monopoly exists when a market has only one supplier and one 

buyer.  The one supplier will tend to act as a monopoly power and look to 
charge high prices to one buyer.  The lone buyer will look towards paying a 
price that is as low as possible. Since both parties have conflicting goals, the 
two sides must negotiate based on the relative bargaining power of each, 
with a final price settling in between the two sides’ points of maximum profit.



Market Value Concepts vs. Bilateral Monopoly 
Conditions
The Dictionary of Real Estate Appraisal, 7th Edition, provides the following definitions:

• Market: A set of arrangements in which buyers and sellers are brought together through 
the price mechanism; the aggregate of possible buyers and sellers and the transactions 
between them.

• Market Value: The most probable price, as of a specific date, in cash, or in terms of 
equivalent to cash, or in other precisely revealed terms, for which the specified 
property rights should sell after reasonable exposure in a competitive market under all 
conditions requisite to a fair sale, with the buyer and seller each acting prudently, 
knowledgeably, and for self-interest, and assuming that neither is under undue duress.

Market value requires that a competitive market exist.  Bilateral monopoly is the 
alternative in the extreme (there is no market -- no aggregate of buyers and sellers).



Bilateral Monopolies – Historical Context

• Per Investopedia, the bilateral-monopoly concept has most commonly 
been used by economists to describe the labor markets of 
industrialized nations in the 1800s and the early 20th Century.

• Large companies would essentially monopolize all the jobs in a single 
town and use their power to drive wages to lower levels.  To increase 
their bargaining power, workers formed labor unions with the ability 
to strike and became an equal force at the bargaining table.



Bilateral Monopoly in Major League Baseball



Bilateral Monopolies – Interesting 1960s Book



Insights from Aforementioned Book
• Bilateral monopoly is also known in economics as “Isolated Exchange.”

• Behavioral economics concept – psychology and economic theory coincide.

• Important Pricing Considerations
• Parties’ relative bargaining strengths (are public agencies “stronger” than private parties?)
• Amount of available info (incomplete-incomplete, complete-incomplete, complete-complete).

• Complete-complete: potential moralistic obligation to split the difference.
• Complete-incomplete: the ignorant party may actually have a negotiating advantage.
• Appraisers sufficiently familiar with bilateral monopoly can provide necessary info to the parties.

• Levels of aspiration of the parties

• Other/Related Price Determinants (reference to Economist William Fellner)
• Long-run consequences of faring “too well” (or perhaps “not well enough”)
• The immediate political consequences of a stalemate.
• The ability of the parties to take and inflict losses during a stalemate.
• The toughness (unwillingness to yield) of the opponents.



“Neighbors In American Land Law”
(Columbia Law Review)

• The market structure confronting a landowner seeking to buy a right held by his neighbor belies the 
assumption that two parties negotiating over land-use rights face few obstacles.

• A landowner who wishes access to a lake or road may find that only one neighbor can provide him with 
access, or that only that neighbor can do so at reasonable cost. 

• The neighbor, on the other hand, may find that the only prospective purchaser of an access right is the 
landowner without access from his own lot. 

• The result is a bilateral monopoly: the seller faces a market with only one buyer and the buyer faces a 
market with a single seller. 

• Our system of servitudes, cotenancies, and estates provides countless such illustrations in which two parties 
hold unique rights that are of greater value joined together than they would be if held separately.



Bilateral Monopolies in Real Estate – 
Where Do They Commonly Arise in Voluntary Transactions?

Voluntary Transactions:
• Assemblages
• Uneconomic Remnants
• Last Holdouts
• Lease Buyouts
• Highly Special-Use Properties

• But What About in Condemnation Actions?





Analysis of Previous Easement Transaction





Bilateral Monopoly – Lease Buy-out Scenario
• Land under a 25-year lease of a downtown parking lot could be developed as an apartment tower if the ground lease is 

terminated. The tenant under the ground lease is paying market rent for parking use but not market rent for apartment 
development. Even if the tenant wanted to construct the higher and better use, there may not be a sufficient remaining 
term to amortize the new improvements. Even if there was, parking may be the only use permitted under the lease.

• The leasehold is worth $2M based on the PV of the difference between the amount of net income that the tenant can 
charge subtenants and the amount it pays to the landlord for continued parking lot use. A 3rd-party has offered to buy 
out the tenant for $2M. 

• The leased fee is worth $8M based on the PV of the contract rent and the reversion. 

• Before the tenant can sell its lease to the third-party buyer for $2M, the landowner approaches the tenant with a $4M 
offer to buy out the tenant’s lease. 

• The value of the fee simple based on the property’s highest and best use for office development is $22M.  



Bilateral Monopoly – 
Lease Buy-out Scenario (Cont.)





TITLE INSURANCE COMPANY’S APPRAISAL

Intended Use:
Negotiations with the County of Orange in settlement of a title insurance claim.

Date of Value: 
2nd Quarter 2022

As Is Fee Simple Market Value
$20,000

Impact of Easement: 
Joint use, typically measured as a 50%/50% proposition

Contributory Value of the Proposed Non-Exclusive Easement:
$10,000





Redevelopment Potential of the Site (At It’s Highest 
and Best Use):

If the Site was redeveloped to its highest and best use, 
it’s unclear if any additional multi-family units could be 
achieved with the extra 20,000 SF of land area afforded 
by the subject property since the Site has a cap of 231 
dwelling units within the Platinum Triangle Master 
Plan.  Due to the general housing crisis in California, it’s 
plausible that with the right amount of effort, a 
motivated entrepreneur could seek an increase in unit 
count above 231 based on an expansion of the site by 
20,000 SF.  

Even without an increase in unit count, the 20,000 SF 
would likely provide site configuration alternatives to 
the site by way of improving access and traffic 
circulation and/or meeting common area requirements 
for a redevelopment.  It could allow for pushing out the 
boundaries of a potential parking lot, which would 
enable more parking to be provided.

















Bilateral Monopolies in Real Estate – 
What about in Eminent Domain/Condemnation?

• Bilateral Monopolies Exist in ED as well.
• Property Owner Perspective (Extreme): 
 My house is worth $11M! … because you can't build your freeway unless you acquire it.
• Public Agency Perspective (Extreme): 
 We're buying a strip of land; it’s 4 feet by 200 feet. It’s not worth anything.

• The ED legal model removes the bilateral-monopoly concern.
• Just compensation is measured by what the owner has lost rather than what the condemner 

has gained. (People v. Southern Pacific Transportation Co.)

• In a partial taking, the owner is compensated based on the contributory value of the part 
taken to the larger parcel (owner’s perspective)



Transverse Crossing – Voluntary Transaction

Example Valuation Request:
Please assist us in determining an annual use fee for the subject license to Southern California Gas Company.  It 
is a 10-year revocable license for SoCal Gas to use approximately 750 square feet, 25-feet below Xyz Avenue 
and 14-feet below the Flood Control District’s channel.  Any help or guidance on this valuation is appreciated, 
even if it is considered de minimis at $xxxx/year, or other amount or range acceptable.  Let me know if you 
need additional information or assistance.

• Valuation Options:
• (1) Licensee’s Gain ?
• (2) Licensor’s Loss ?
• (3) ATF ?
• (4) Any method that is just and equitable (E.C. § 823) ?



Transverse Crossing – Eminent Domain
• Oakland v. Schenck (197 Cal. 456; 241 P. 545)

• The Superior Court of Alameda County determined that the fair market 
value of a road easement transversely crossing railroad right of way was 
nominal (one dollar).

• The Supreme Court of CA affirmed, arguing the railroads would retain 
their rights in their property for all purposes consistent with the full 
enjoyment of the easement acquired by the city for street purposes.

• Consistent with the elemental rule in eminent domain law that you’re restricted to 
the perspective of condemnee’s loss, not the condemnor’s gain.



ATF Examples
Prior Gas Line Example Compared to Another Example

2000 / The Legality of the Across the Fence Approach in Eminent 
Domain Proceedings / Todd Amspoker / Right of Way Magazine



Further Reading

Across the Fence:
2019 / Corridor Valuation – An Overview and New Alternatives / Appraisal Institute, Appraisal Institute of Canada, IRWA
2000 / The Legality of the Across the Fence Approach in Eminent Domain Proceedings / Todd Amspoker / Right of Way Magazine

Bilateral Monopolies:



Questions?

Ryan Hargrove, MAI, SRA, AI-GRS, R/W-AC
Real Estate Valuation Services Manager

County of Orange
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